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THE COURTS AND THE PEOPLE 1 

THE Constitution of the United States and those of all our states 
indicate clearly that their framers have never been willing to 
vest unlimited power in the legislative department of govern- 
ment. The fear of legislative oppression which prevailed when the 
thirteen colonies first resisted the supremacy of the Parliament across 
the seas found expression in limitations on legislative action, couched 
both in general and in specific language. With slight change these 
clauses have remained in all our fundamental instruments of govern- 
ment. Yet, by some curious oversight or design, those who imposed 
the restrictions failed to designate clearly the mechanism by which they 
should be defined and maintained. 

In the course of our political evolution the judiciary has become the 
agency which keeps legislation within the bounds described. By the 
eleventh amendment to the federal Constitution the jurisdiction assumed 
by the federal courts was slightly diminished, but their general power 
over legislation was left undisturbed. With full knowledge of the power 
wielded by their courts, our states have adopted constitution after con- 
stitution, all characterized by limitations on legislative power and by an 
absence of designated machinery to make the paper prohibition an 
actual restraint. These omissions can be construed only as a sanction 
of the means actually operating. To one who views a constitution of 
government as something deeper and more vital than a written parch- 
ment, the power over legislation now exercised by the judiciary rests 
on as firm a foundation of grant as do any of the carefully enumerated 
functions of the legislature or of the executive. 

It is but natural, however, that this judicial function, unique in the 
annals of government, never conferred in precise and definite language , 
should provoke controversy as to its genesis and legal validity. Current 
popular interest in the question whether the existing method of control- 
ling legislative action is satisfactory has directed renewed attention to its 
original basis. Mr. Dougherty has restated in readable form the con- 
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tributions of Hamilton and of Webster, of Thayer, of Coxe and of Pro- 
fessor Beard. Professor McLaughlin, in the most important essay in 
his volume under review, has surveyed the field anew, and with rare 
appreciation of the purport and the weight of evidence has contributed 
a judgment which may well be regarded as definitive. 

Marshall's decision in Marbury v. Madison furnishes the leading ju- 
dicial precedent sustaining the right of a court to declare invalid the 
statute of a coordinate legislative body. His argument sought its jus- 
tification in the assumed essential nature of a written constitution, its 
supremacy over the statute of a legislature, and the duty of the court, in 
declaring the law, to give effect to the superior rather than to the infe- 
rior enactment. The judicial interpretation of the meaning of the Con- 
stitution was invested with a certain objectivity, as though it were part 
of the web and woof of the instrument itself. This, says McLaughlin, 
was to assume the very point at issue : 

The thing, then, to be explained is why Marshall assumed that, if the Con- 
stitution was law, the courts must place their interpretation on it and not 
recognize the right of the legislative body to determine its own rights 
under it. . . . Of course other states of the world have written constitutions ; 
but they have not as a rule been considered law in the sense that the 
courts can and must pass on them in opposition to the legislative judg- 
ment. . . . The explanation of Marshall's position must be sought in the 
historical background, not in mere logical disquisition on the Constitution 
alone; certainly we cannot rest the judicial authority simply on the sup- 
position that a written constitution can and must be interpreted by the 
courts. 

Professor McLaughlin's study of this historical background demon- 
strates that the assertion of this judicial power was in every way conso- 
nant with the political and philosophical thought of the Revolutionary 
era. The notions and principles of those days he regards as of surpass- 
ing influence, although he concedes that none of them nor all of them 
demand, by absolute logical necessity, the exercise by the judiciary of 
the power to cast aside the legislative enactment. These notions and 
principles he summarizes as follows : 

the fact that the main contention of the Americans was that Parliament 
was not possessed of absolute authority; the belief that there were certain 
principles of right and justice which all governments must consider and 
that the obligation to consider them constituted a legal limitation on gov- 
ernmental authority ; the assertion that these fundamentals were embodied 
in the English constitution, which was fundamental and unchangeable 
because it embodied these fundamental and unchangeable principles ; the 
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conviction that the courts were under obligations to declare void an act 
of Parliament violating the principles of natural justice and reason, a con- 
viction supported by reference to English decisions and opinions of great 
judges; a declaration, closely connected with the preceding, that there is 
a fundamental law which the legislature cannot change, a principle, how- 
ever, which did not come by any means solely through a perusal of Eng- 
lish authority and legal decisions, but from text-writers of continental 
Europe who embodied the principles of philosophic thinking; 

and, most important of all, the principle of 

the separation of powers of government and the independence of the 
judiciary, which led the courts to believe that they were not bound in their 
interpretation of the Constitution by the decisions of a collateral branch 
of the government. 

Professor McLaughlin lays frequent emphasis upon the fact that this 
assumption of power by the courts to declare laws unconstitutional did 
not imply in their minds the superiority of the judicial to the legislative 
branch of government. It was an assertion, not of superiority, but 
of independence. The logical application of the doctrine of separa- 
tion of powers still leaves the other departments free to base their 
action upon their own interpretation of the Constitution. Confusion 
would result, no doubt. But, as the author indicates, such confusion 
would be simply one of the theoretical and logical results of the prin- 
ciple of the separation of powers. Professor Goodnow has pointed out 
that we have developed political parties to obviate the difficulties pre- 
sented by other phases of the attempt to apportion governmental power 
among distinct departments of government. So, says McLaughlin, 
the executive and the legislature have acquiesced in the judicial inter- 
pretation of the Constitution to avoid the chaos which would ensue 
from the exercise of a similar power of final interpretation on their part. 

Professor McLaughlin does not seek to buttress his conclusions 
by citing the expressed opinions of the framers of the Constitution. 
He contents himself with reference to the article on "The Supreme 
Court — Usurper or Grantee?" in this Quarterly (volume xxvii, pages 
1-35) and with the comment that Professor Beard's investigations are 
of great force, if they are not absolutely conclusive, in sustaining the 
presumption that the framers must have intended that the courts should 
exercise this power. Mr. Dougherty, on the other hand, though 
he insists that the meaning and intent of the Constitution must be 
learned from the instrument itself and not from the opinions of the 
framers or their chance utterances in debates in the Convention, 
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devotes some twenty-five pages to those opinions. His discussion 
seems to be based almost entirely upon Professor Beard's research. 

Nearly half of Mr. Dougherty's volume is an abstract or exposition 
of matter already treated in greater detail by Coxe in his Judicial 
Power and Unconstitutional Legislation. A serious criticism that must 
be directed against Mr. Dougherty's analysis is that much of the evi- 
dence (e. g. that on pages 2,3, 36-54, 94-100) by which he seeks to 
establish the right of a court to declare invalid the legislation of a co- 
ordinate body bears only on the duty of the judicial department of a 
superior government to confine the activities of subordinate law-making 
assemblies within the limits of the sphere circumscribed by some 
superior. More specifically, he deduces the power of the federal 
judiciary over statutes of Congress from precedents and constitutional 
provisions which relate merely to the duty of the judiciary to disregard 
any state enactment, statutory or constitutional, which interferes with 
the supremacy of the federal Constitution and the laws and treaties of 
the national government. This mistake Professor McLaughlin never 
makes. He suggests, however, that there is an "intimate logical and 
practical connection between the right of a federal court to declare a 
state law invalid, as a violation of the constitution or law of the United 
States, and the right to declare a law of Congress invalid." But his 
suggestion is offered merely to aid in explaining how the power came 
to be exercised, not to indicate a ground upon which to infer a grant. 

Another striking difference between the attitude of the two authors 
appears in their employment of eighteenth-century philosophy. To 
Professor McLaughlin, its importance lies in its strong if not determin- 
ing influence upon the men who developed the doctrine of judicial re- 
view. Mr. Dougherty seems to regard it as the expression of certain 
fixed and eternal principles of nature to which all laws of men must in- 
evitably be subject. Quoting the statement of Burke, that " judges are 
guided and governed by the eternal laws of justice, to which we all are 
subject," and approving the declaration of Evarts, that " it is the law 
of the land that the judges are to declare, and not the will of any 
power in the land," he affirms : 

These are not sentiments for a particular epoch, but for all time. To 
assume that society can ever be constructed upon any other principles is 
like assuming that we may get beyond the influence of the law of gravita- 
tion. . . . Ours is and has always been a government of laws, not of men. 
A government of laws presupposes a fundamental law, written or un- 
written, with which all legislation should harmonize, and the existence of 
an authority to determine whether a law conflicts with the Constitution. 
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Through all our history the power has rested with the judiciary. A gov- 
ernment of men makes the human will supreme. 

Whatever the origin and justification of this power of judicial review, 
the general principle seems firmly implanted in our constitutional sys- 
tem. Equally secure, however, is the principle that the power which 
makes a constitution may alter it. If a court cannot find authority in 
a constitution for the legislative action taken, the requisite authority 
may be conferred by amendment of the constitution. Conversely, 
an amendment may deprive the legislature of a power judicially found 
to have been conferred. The eleventh and thirteenth amendments to 
our federal Constitution, and the proposed sixteenth amendment, all 
furnish striking examples of changes in the fundamental law as previ- 
ously interpreted by the Supreme Court. 

A study of the various constitutions in the United States reveals con- 
siderable diversity in the methods provided for proposing and enacting 
amendments thereto. Many a constitution offers a choice of methods. 
This choice and this diversity seem to represent diverse notions of what 
is preferable as an amending process in general. They bear no rela- 
tion to the varying ends which different amendments may have in view. 
Recently, however, there appear suggestions that none of the methods 
now in service are entirely satisfactory for that particular class of 
amendments which aims to release a legislature, seeking to promote the 
general welfare, from the ban of restrictions which the courts have found 
embedded in the so-called general prohibitions of our constitutions. 
These suggestions furnish the subject matter for Mr. Ransom's volume, 
the scope of which is best indicated by its sub-title : " An examination 
of current proposals for constitutional change affecting the relation 
of the courts to legislation." 

Mr. Ransom devotes chief attention to the proposal popularly known 
as «' the recall of judicial decisions." This term he rightly regards as 
misleading, since the suggestion relates only to a limited class of judi- 
cial decisions, and since it is not proposed to disturb in any way the 
specific judgment or decree of a judicial tribunal. It applies only to 
the decisions of state courts declaring unconstitutional, under the due- 
process clause of a state constitution, a state statute passed in the ex- 
ercise of the police power. It suggests a referendum on the question 
whether the statute shall be the law of the state, in spite of the judicial 
declaration that it does not conform to the requirements of the due- 
process clause of the state constitution. 

Such a referendum on a specific statute, Mr. Ransom contends, in- 
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volves less tampering with the organic law of the state than does the 
present method of general amendment. This essentially conservative 
character of the new proposal was first pointed out by Dean William 
Draper Lewis of the University of Pennsylvania Law School. The 
method now in operation, by forbidding the application to a particular 
matter of those constitutional principles on which the court based its 
decision, repeals all restraints on legislation relating to the matter desig- 
nated. The author believes that this goes far beyond the practical ob- 
ject of the amendment, which is merely to open the way for the spe- 
cific statute previously declared unconstitutional. It takes away from 
the courts all power to interpose any bar or barrier to any sort of leg- 
islation on the subject which "an erstwhile legislature might enact, 
socialistic and foolish, crude and unjust, unscientific and unworkable 
though it might be." 

Another advantage claimed for the suggested mode of referendum is 
the simplicity of the issue presented to the electorate. 

Under it the people would vote simply upon the particular act and not 
upon anything framed in general terms. The time and method of voting 
would be in the precise formula now in vogue for popular action upon 
constitutional amendments, excepting, probably, a slightly greater period 
for deliberation and consideration would be required before the vote was 
taken. The people would be required to pass opinion not, as now, upon 
a legal abstraction, comprehensible only to the trained mind, if to any, 
and bearing no evidences of a direct or tangible relation to anything in 
the popular mind, but upon a concrete and particular act of remedial 
legislation, which would mean a definite and readily explainable thing. 
. . . That kind of a " referendum " would be far different than summoning 
the voters to pass upon a legal jargon or a vague platitude. 

The objection that the electorate is not competent to pass upon a 
legal question is met by the assertion that the test of what is a proper 
exercise of the police power, and so of what is within the conception 
of due process of law, depends, not upon matters of law, but upon 
matters of fact. This part of the argument is rested upon the oft- 
quoted statement of Mr. Justice Holmes : "The police power extends 
to all the great public needs. It may be put forth in aid of what is 
sanctioned by usage, or held by the prevailing morality or the strong 
and preponderant opinion to be greatly and immediately necessary to 
the public welfare." The recognition of this principle by the Supreme 
Court of the nation, says the author, obviates the necessity of applying 
this new specific to their decrees. The pathological reason for admin- 
istering it to occasional decisions of state tribunals lies in the fact that 
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some of them, like the New York court of appeals, insist that the 
proper exercise of the judicial function inexorably requires the court to 
disregard the test of " prevailing morality " and " strong and pre- 
ponderant opinion" in favor of "the ancient and fundamental prin- 
ciples which were in existence when our constitutions were adopted." 
The referendum is urged as an effective means for advising the court 
as to the facts on which their decisions should be based — that is, the 
prevailing morality and preponderant opinion. It is relied on to secure 
the substitution of the twentieth-century test of the Supreme Court for 
the eighteenth-century philosophy applied by the courts of some of the 
states. 

Thus runs the argument. Much of the discussion in the volume re- 
lates merely to the desirability of securing some form of popular con- 
trol over the judiciary. Its materiality to the advocacy of "direct 
popular re- definition " as a substitute for "general amendment" 
depends upon the validity of the author's assertion that the amendment 
method has proved ineffectual in practice. Such an assertion should 
be based on a wider survey than the author presents. Practical needs 
should be the determining influence in passing judgment upon pro- 
posed constitutional changes, however innocuous or alluring the theory 
of any new suggestion may seem. 

Mr. Ransom's book presents by far the most illuminating and com- 
prehensive discussion of the topic which has thus far appeared. Its 
attitude is temperate and judicial. Whether the reader agree with the 
conclusions or not, he will find suggestions adapted to promote a more 
intelligent consideration of this much controverted question than has 
hitherto prevailed. In addition to the discussion already noticed, there 
are chapters outlining the author's reasons for disapproving of proposals 
to secure more immediate popular control over legislation by recalling 
the judges or by depriving them of all power to pass on questions of con- 
stitutionality. 

Mr. Theodore Roosevelt contributes to Mr. Ransom's volume an 
introduction, dealing vigorously with the merits of the proposed "recall 
of judicial decisions " and the demerits of some of the gentlemen who 
do not favor it. 

Thomas Reed Powell. 

Columbia University. 



